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SIR MICHAEL HAVERS*

PERSPECTIVE

Legal Cooperation: A Matter of
Necessityt
A nineteenth century reporter described the office of the Attorney General as perhaps the least to be coveted of all offices in the gift of the
Crown. "Most of the Ministry" he said "are engaged in great questions
of foreign policy and they leave the Attorney-General to bear the brunt
at home; his hand may be said to be against everybody, and everybody's
hand against him." You will understand that it is therefore a particular
pleasure for me to be speaking to you today and to be doing so on an
international subject.
We live in a world of travel and of rapid communications. "I'll put a
girdle round the earth in forty minutes" Shakespeare had Puck say in
Midsummer Night's Dream. But only in our age has this come near reality.
The speed of communications profits not only tourists in their sightseeing tours of the world and not only businessmen, in their ability to
transfer assets and information across the wires. Sadly it also enables
criminals to cross frontiers in order to evade justice and facilitates the
setting up of international crime networks for drugs, fraud, and related
money-laundering and financial offenses. It assists the activities of the
international terrorist.
These international crimes can only be dealt with in an international
framework. It is the need for Governments to get together and reach
agreement on means of tackling them which is my subject today.
International legal cooperation can take many forms. Some of them
have existed for centuries. There are very early examples of what might
nowadays be regarded as extradition: a Treaty between Rome and Syria

*Attorney General for England, Wales, and Northern Ireland.
tVerbatim report of a speech delivered by Sir Michael Havers to the ABA Section of
International Law and Practice, June 30, 1986. For copy of ABA Section of International
Law and Practice Report on U.S.-U.K. Extradition Treaty, see pages 271-284 of this issue.
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provided for the surrender of Hannibal. And,jumping a millenium or two,
there was an extradition arrangement between Great Britain and the United
States as early as 1794 which provided for extradition for murder and
forgery.
But arrangements must be adapted to meet new problems, and a major
new factor which has to be taken into account in framing extradition
arrangements is the growth of international terrorism.
Terrorism
Terrorism knows no frontiers or national boundaries. American citizens
around the world have suffered from brutal acts of violence motivated by
political antipathy towards your country and towards the democratic freedoms and values for which it stands. The public in the United Kingdom
have shared in the sense of frustration which I know has also been suffered
by the American people at the frequent inability of governments to bring
terrorists to justice.
I have to say that with this feeling of frustration the British public has
also combined a sense of puzzlement and anxiety as a result of the failure
of the United States in the past to extradite people for extremely serious
offenses which are motivated by their political views about the future of
Ireland. One can understand the historical reasons for the so-called political offense exception in our extradition arrangements. And no one is
proposing here to prohibit an individual from holding any political view
he wishes. But whatever sense the political offense doctrine may have
made in the late century when it was first formulated, it has, in the face
of 20th century terrorism, the effect of keeping criminals from justice.
It was because our two governments were agreed that it was intolerable
for persons committing acts of violence to evade justice simply because
their offense was politically motivated that they drew up the new Supplementary Extradition Treaty. I very much hope that this Treaty-which
we regard as the best possible example of international legal cooperation
in this field-will shortly complete its passage through the Senate.
As you know, the object of the new Treaty is to remove the political
offense exception from extradition in respect of certain grave offenses of
violence. The need for it has been strongly felt in the United Kingdom
where the view is that existing extradition arrangements have simply not
kept pace with the growth of politically motivated crime.
Let me give two examples. One case involved a member of the Provisional IRA who was sought in the United Kingdom for the attempted
murder of a British soldier. In that case a U.S. court found that, at the
time the offense was alleged to have taken place, the Provisional IRA
was conducting an armed uprising in that part of Belfast. It found that
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the fugitive was an active member of the Provisional IRA, and held that
the attack on the soldier was incidental to his role in the uprising. Extradition was therefore denied.
The second example was that of a man who blasted his way out of
prison while awaiting a Court's decision on charges which included the
murder of an army officer. He was convicted of murder and other offenses
two days after his escape and he fled to the United States. The United
Kingdom sought his extradition with respect to his conviction on charges
of murder, attempted murder and possession of firearms with intent to
endanger life, and on new charges relating to his escape. These new
charges included firearms offenses and inflicting grievous bodily harm on
a prison officer. In the extradition case, a U.S. District Judge concluded
that a political conflict existed in Northern Ireland and that the fugitive's
offenses had been committed "in the course of and in furtherance of that
struggle." The Judge recognized that "it would be most unwise as a matter
of policy to extend the benefit of the political offense exception to every
fanatic group or individual with loosely defined political objectives who
commit acts of violence in the name of those so-called 'political objectives'." He nevertheless made an exception for the Provisional IRA. After
consideration of its organization he concluded that it had "both an organization, discipline and command structure that distinguishes it from
more amorphous groups such as the Black Liberation Army or the Red
Brigade." The Judge then declared that the fugitive's offenses were political and denied extradition.
The Supplementary Treaty deals with the problem, as I have said, by
removing the political offense exception with regard to certain crimes.
During its course through the Senate, it has been accepted that the treaty
will be subjected to a number of amendments. For example, the list of
offenses to which the political exception no longer applies has emerged
as somewhat shortened. However, the essential ones remain. The treaty
still covers a wide range of terrorist offenses. If there are revisions, therefore, they are revisions we can live with. You will have heard the arguments for and against the Treaty and have'read them in your papers. I
do not intend to reopen them now. I would merely reiterate that the British
Government considers the ratification of the Treaty as an essential element
in the fight against terrorism and as an important mark of the cooperation
which exists between our two countries.
It is not only by formal agreements that international cooperation
against terrorism can be evidenced. You will have seen the statement
on terrorism that emerged from the meeting at the Tokyo Economic
Summit in May this year. The statement recognized the concept of
terrorism which is supported or sponsored by a State. We had in mind,
of course, Libya. In the United Kingdom we have taken a number of
WINTER 1987
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significant measures to respond to this threat, including closing the
Libyan People's Bureau, stricter immigration controls and a ban on
new defense contracts. We understand and sympathize with the reasons
behind the United States' blocking of Libyan assets and, as a matter
of public policy, we will not object to this particular measure and will
not undermine it.
The Tokyo Economic Summit also made a commitment to improve
extradition procedures for terrorists. Our Supplementary Extradition
Treaty is just the kind of thing that was intended here. But having
welcomed that Treaty, I shall quickly acknowledge that the United
Kingdom has itself been hampered in the development of our extradition arrangements by the dogma of the past. There are aspects of
our extradition law and practice which do not fit easily with many of
the countries with whom we have relations. Indeed I have to say that
the U.K. is widely regarded as one of the most difficult of the industrialized countries from which to secure the extradition of an alleged
offender. A growing awareness of this problem led us to undertake
a radical review of our extradition law generally and we have concluded
that changes must be made. We intend therefore to remove in the
future from extradition treaties the list of extraditable offenses and to
abolish the so-called "prima facie requirement" which obliges the
requesting State to establish a prima facie case against the fugitive
according to English rules of evidence. This we hope will make the
whole process of extradition easier and in this way to strengthen our
cooperation with other countries against crime.
Drugs
Terrorism is one offense which cannot be controlled by one country
acting alone. Drug trafficking is another. Drugs are produced largely in
the developing world, and big money-and the addiction problems-are
made in industrialized countries. That at least was how it started. But
now every country through which the drugs pass find themselves with
rapidly growing addict populations.
Drug-trafficking is a crime that involves countries other than solely
those of the producer and recipient. Traffickers are ingenious in their
methods. A trader who wants to get heroin from the Indian subcontinent
to the United Kingdom, for example, will quickly learn that if he simply
puts his contraband on a plane for the United Kingdom, our Customs
authorities will be on the lookout and he will lose his merchandise. So
he disguises its origin. He sends it on a plane to another country. There,
in the transit lounge, his courier passes the goods onto a passenger traveling to London in the hope that our Customs will not be looking for
VOL. 21, NO. I
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heroin coming to the United Kingdom by that route. In this way any
country can become involved.
The World Health Organization has recently released figures showing
that drug abuse and addiction have risen dramatically in most countries,
with an estimated 750,000 heroin addicts and 4.8M cocaine abusers around
the world. These figures, which were based on official returns by countries
to the United Nations and are therefore probably a conservative estimate
of the real problem, roll easily off the tongue, but when one pauses to
consider the misery to the individuals directly and indirectly involved
their implications are appalling.
The money involved in this vicious and cruelly destructive trade is
incalculable. It may have been an idle boast of the cocaine barons who
offered to pay the national debt of certain South American countries in
exchange for being allowed to carry on their trade, but it gives an indication of the money involved. The huge sums of illicit money can distort
national economies. They finance criminal and terrorist organizations.
The terrible problem of drug abuse needs to be tackled from every angle,
but the financial motivation of the traffickers is of fundamental importance.
Why do people trade in something as destructive as drugs? The answer
is simply money. To beat the traffickers we need to take away their profits.
The American Government has long recognized the importance of having laws which deal with the profits of crime. For us in the United Kingdom
the vast profits generated by drug trafficking present us with a relatively
new problem. We have only recently devised ways of dealing with it. Just
completing its passage through Parliament-with, I may say, the support
of all political parties-is a significant piece of legislation: the Drug Trafficking Offenses Bill. Among its provisions is the grant of new powers
allowing the authorities to trace, freeze and confiscate the proceeds of
drug trafficking. On convicting a person of a drug-trafficking offense, the
court will be required to impose a confiscation order which is equal to
the full value of his drug-trafficking activities. For this purpose the court
will be able to assume, unless the offender can prove otherwise, that the
whole of his assets at the time of conviction, and any property which has
passed through his hands during the previous six years, represent the
proceeds of his drug-trafficking.
These are draconian powers for a British government to assume in
peacetime and they have a further international dimension. We want to
enforce the orders of our courts abroad in countries where the traffickers
have banked the profits of their crimes, and, to ensure reciprocity, we
have made provision in the Bill for enforcing in the United Kingdom orders
made by the courts of designated foreign countries. This will mean that
for the first time the United Kingdom will be in a position to enforce
foreign judgments stripping criminals of their assets. Seen from our viewWINTER 1987
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point this is a radical departure and a forceful illustration of the necessity
which we see for coordinated action on an international scale.
It may be that reciprocal agreements enforcing confiscation orders for
drugs can be extended to profits derived from other kinds of crime. If so,
we would welcome that.
Mutual Assistance
Before any confiscation order can be made, the assets must be identified. I have outlined some of the new domestic powers we are taking in
the United Kingdom for this purpose. But there is an international element
here too. We are beginning to see the need for international arrangements
to prevent abuse of bank secrecy legislation. The laundering of money
derived from drug trafficking and all kinds of fiscal crimes are facilitated
by the secrecy laws of offshore financial centres. I know this has been of
long-standing concern to your authorities and numerous provision have
been added to your banking and tax laws to try to limit the abuse. But
national laws cannot be successful without international cooperation. Indeed, national laws which attempt unilaterally to regulate a problem offshore will very likely conflict with other countries' view of their own
national jurisdiction.
This is what happened in the Caribbean. There are United Kingdom
territories in the Caribbean which provide offshore banking facilities to
a great variety of Americans-not all of them honorable men. The law
enforcement agencies suspected that huge sums of drugs money were
being laundered in these offshore centres. You will be aware of the case
in 1983 where the Nova Scotia Bank was ordered by the U.S. courts
investigating a narcotics-related case to divulge information about its
banking in the Cayman Islands. The territory's law forbade it to do so.
When the bank refused, the court ordered fines on its operations in the
U.S.A. This prompted the U.K. and U.S. Governments in the context of
the extraterritoriality talks then being held to agree to talks to try and
reach a settlement acceptable to all parties involved for dealing with
narcotics cases in future.
The result was the trilateral Narcotics Agreement which was signed in
July 1984. The agreement provides the U.S. authorities with access to
documentary information in the Cayman Islands relating to offenses connected with drug trafficking. It establishes a procedure whereby, by applying to the Cayman Attorney General by means of a "certificate," the
U.S. Attorney General can obtain documents for use in drugs-related
cases. Since the agreement has entered into force, the U.S. Attorney
General has issued thirty-nine "certificates." Evidence produced in response has been instrumental in furthering federal investigation into sevVOL. 21, NO. I
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eral hundred million dollars of drugs trafficking. Several notorious drugs
offenders have been put behind bars as a result.
For our part we are grateful to the Cayman Islands for the cooperative
way in which they and your Department of Justice have made this agreement work. And we are delighted that it has been possible to make a
substantial contribution to the reduction of trafficking in the Caribbean
region.
I am glad to say that a similar agreement will be signed any day in
respect of the Turks and Caicos, and that arrangements will also be made
for the British Virgin Islands, Monserrat and Anguila.
The 1984 Cayman Islands Narcotics Agreement is an example of successful international cooperation. It is limited to the provision of information for drug offenses. But it has led to the negotiation of a full-scale
Mutual Legal Assistance Treaty in criminal matters between the United
Kingdom, the Cayman Islands and the United States. Again, this Treaty
is to be signed any day now.
What is mutual legal assistance? It's a stolid, unglamorous phrase which,
for the purpose of the Cayman Islands Agreement, is defined as including
for example the provision of documents and other written or oral evidence;
the service of documents; locating persons; transferring persons in custody for giving evidence; executing requests for searches and seizures;
immobilizing criminally obtained assets; and assistance in proceedings
related to forfeiture, restitution and the collection of fines. This is not the
stuff of tabloid headlines but, as every lawyer knows, it is the essential
apparatusfor international cooperation. We expect the agreement to be
enormously useful in aiding investigations into drug offenses and commercial frauds.
Less obviously, it may also have an effect in helping towards the cost
of law enforcement. If it leads to the tracing and confiscation of profits
derived from crime, it will place in the hands of the law enforcement
authorities large sums of money to help in the fight against crime. I would
add that we hope to see a sharing between the governments concerned
of the proceeds of these criminal assets-so that all the governments
involved in these mutual assistance arrangements will enjoy this help
towards their cost of the law enforcement.
This is the first of the so-called Mutual Legal Assistance Treaties in
criminal matters which the U.K. has concluded. In the civil field we have
the series of Hague Conventions. Both the U.K. and the U.S. are parties
to the Convention on Service of Process Abroad and the Convention on
the Taking of Evidence Abroad. But in criminal matters this is a new
concept for us. The United States has been developing practice in this
field for a number of years and we have some way to catch up. We look
to the experience of our friends for guidance. Traditionally, the U.K. has
WINTER 1987
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been reluctant to become involved in such arrangements. We have, for
example, taken no part in the European Convention on Mutual Assistance. Our reluctance to participate in such arrangements has derived
from the view that our own rules of evidence and requirements for oral
rather than written testimony would mean that the United Kingdom itself
would derive little practical benefit from a Treaty. Such arrangements
would also very likely require major changes in our law.
Of course, the U.K. plays a full and active part in the work of Interpol
and we have informal procedures for obtaining written witness evidence
and documents for use in foreign criminal proceedings. But these informal
arrangements reflected a time when the incidence of international crime
was not so great as it is now. We are considering whether the time has
now come for us to have modern and comprehensive formal mutual assistance arrangements. We have been impressed by the crusading work
of the United States in establishing treaties around the world. We share
a common legal tradition and are led to ask whether if mutual assistance
arrangements benefit the U.S. they might not also benefit the U.K.
The likelihood of benefits being derived from such treaties has been
increased by recent trends in our own law on the admissibility of evidence.
These treaties usually have provision for the personal appearance of witnesses and this fits in well with our tradition of direct oral testimony. But
arrangements for written statements and documentary evidence are potentially more useful. In the U.K. we are presently considering the recommendations of the Roskill Committee inquiry into fraud trial, which
would increase the scope for documentary evidence to be admitted in
criminal proceedings and would allow our courts to receive written evidence taken abroad on commission. If our law moves further down this
road the usefulness to us of mutual assistance would be increased. We
are, at the moment, studying a draft Treaty supplied to us by your authorities this year, but before giving a response we need to develop our
own thinking.
I am afraid that it may have been an American lawyer who said to his
colleague:
"You scratch my back-and I'll sue you." But the international community has for too long operated on much the same principle. Too close
an adherence by any State to old traditions and familiar procedures does
not lead to the cooperation required to combat the growth of international
crime. This must change-not because of any philosophical ideal but
because of the urgent need to react to the pressures of a changing society.
It is scarcely necessary to say that in spite of the apparent lowering of
barriers between States by the ease of modern communications, the international community remains one which is made up of independent
sovereign States. Each has its own separate legal system, or, as in the
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case of both our countries, more than one legal system. What I am advocating by way of international cooperation is not a kind of legal invasion
whereby the jurisdictional boundaries of each country will be swept aside
and the laws and policy of one country will be enforced in another. International legal cooperation does not infringe the principle that the courts
of one State will respect the jurisdiction of others and will impose limitations on their own.
I am sure you are well aware of the differences that exist between our
two countries on the subject of extraterritoriality-or, "long-arm jurisdiction." Going by the principle that "The more we love our friends, the
less we flatter them," I have to emphasize that we maintain our firm
objections to the purported application in the U.K., without our agreement, of the substantive law and economic policy of the United Stateslaw and policy which of course never come near our Parliament for its
consent or for that of the government. The right course is not confrontation
but cooperation. We have noted with appreciation that the U.S. Government has sought to meet some of our concerns about extraterritoriality
in deciding to limit the recent measures against Libya to overseas branches,
not subsidiaries, of U.S. banks and then only to U.S. dollar denominated
accounts in those branches. More importantly, we are beginning to see
that the adoption of mutually agreed mechanisms for legal assistance is
one way out of the extraterritoriality conflict. It may be that legal assistance treaties will be the forerunner for greater cooperation over a wide
range of areas which today cause us problems over extraterritoriality.
I think it was Goethe who noted that:
"Men are much more apt to agree in what they do than in what they think."

I have my doubts whether we should ever be able to reach AngloAmerican agreement on the international legal principles governing jurisdiction. But I have great optimism about our ability to agree upon practical
means of cooperation which will prevent criminals from using jurisdictional barriers in order to evade justice and which will enable us together
to fight the battle against international crime.
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